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UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF CALIFORNIA

BARBARA HUBBARD,

Plaintiff,

CASE NO. 09CV1581 JLS (WVG)

ORDER SUSTAINING IN PART
AND OVERRULING IN PART
OBJECTIONS TO ORDER
REGARDING MONETARY
SANCTIONS

(ECF Nos. 262, 264, 267)  

vs.

PLAZA BONITA, L.P., et al.,

Defendants.

Presently before the Court are Plaintiff’s counsel Scottlynn J. Hubbard IV’s 

objections, (Obj., ECF No. 264), and Hot Topic, Inc.’s (“Hot Topic”) objections,

(Obj., ECF No. 267), to Magistrate Judge Gallo’s order regarding monetary

sanctions, (Mag. Order, ECF No. 262).  The hearing set for February 7, 2013 was

vacated and the matters taken under submission without oral argument pursuant to

Civil Local Rule 7.1(d)(1).  Having considered the parties’ arguments and the law,

the Court SUSTAINS IN PART and OVERRULES IN PART the objections.       

BACKGROUND

The Magistrate Judge’s order contains a thorough and accurate recitation of

the facts underlying his decision to sanction attorney Lynn Hubbard III (“Hubbard”)
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in the amount of $55,224.05.1  (Mag. Order, ECF No. 262).  This Order incorporates

by reference the facts as set forth in that order.  

STANDARD OF REVIEW

Because Magistrate Judge Gallo’s order imposing sanctions on Hubbard is a

discretionary decision regarding a non-dispositive pre-trial matter, the Court must

determine whether the order is “clearly erroneous or contrary to law,” pursuant to 28

U.S.C. § 636(b)(1)(A).  See Hoar, Inc. v. Sara Lee Corp., 900 F.2d 522, 525 (2d Cir.

1990); FDIC v. Fidelity & Deposit Co. of Md., 196 F.R.D. 375, 378 (S.D. Cal.

2000).  “Clearly erroneous” review is “significantly deferential, requiring ‘a definite

and firm conviction that a mistake has been committed.’” Concrete Pipe & Prods.,

Inc. v. Constr. Laborers Pension Trust, 508 U.S. 602, 623 (1993).  On the other

hand, “contrary to law” review “permits independent review of purely legal

determinations by the magistrate judge.”  Fidelity, 196 F.R.D. at 378 (citing, inter

alia, Computer Econs., Inc. v. Gartner Grp., Inc., 50 F. Supp. 2d 980, 983 (S.D. Cal.

1999)).

ANALYSIS 

1. Plaintiff’s Counsel’s Objections 

Hubbard objects to the Magistrate Judge’s order on four separate grounds: (1)

due process was denied because the sanctions were imposed based on an in camera

review of Peters’ billing statements and other documents; (2) no explanation was

provided as to how the amount of the sanction was calculated; (3) the sanction

imposed was excessive and based on fees that Peters is not entitled to collect; and,

(4) the Magistrate Judge’s finding that Hubbard, or someone in Hubbard’s office,

may have misinformed Hot Topic regarding the nature of the proceedings is clearly

1 Disciplinary proceedings against Hubbard were initiated on August 9, 2012. 
On February 4, 2013, Hubbard was suspended from practicing law in the Southern
District of California for a period of one year.  Accordingly, on February 13, 2013,
Hubbard filed a notice removing himself as counsel in this matter.  (ECF No. 277). 
Scottlynn J. Hubbard, IV is currently the attorney of record for Plaintiff in this case. 
In this order, the Court refers to Plaintiff’s counsel uniformly as “Hubbard.”  
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erroneous.  The Court addresses each objection in turn.     

A. Whether the Magistrate Judge Denied Hubbard Due Process by Awarding

Sanctions Based on In Camera Review of Documents

Hubbard argues that the Magistrate Judge “awarded fees based on documents

[that Peters] filed under seal for in camera review. . . .”  (Obj. 2, ECF No. 263-1). 

According to Hubbard, he neither saw the documents nor had an opportunity to

respond to them.  (Id.) 

The record in this case indicates that the Magistrate Judge ordered Peters to

provide redacted copies of his billing statements to Hubbard.  (ECF No. 230).  Upon

receiving Peters’ voluminous filings, Hubbard asked for, and received, additional

time to review and comment upon the documents.  (ECF No. 237; ECF No. 238). 

Hubbard then submitted detailed objections to Peters’ billing statements.  (ECF No.

239).  He argued that the billing statements were inaccurate and reflected over-

billing.  (Id.)  The Magistrate Judge sustained many of Hubbard’s objections and

reduced the sanction accordingly.  (Mag. Order 10–14, ECF No. 262).   

Although documents pertaining to the attorney-client relationship between

Peters and Hot Topic were filed under seal, the Magistrate Judge relied on these

communications to decline to impose sanctions based on Peters’ work for Hot Topic. 

(Id. at 10–12).  Thus, Hubbard’s interests were not harmed by his lack of

opportunity to review or comment upon those confidential documents.  Moreover,

the Magistrate Judge did not err in ordering Peters and Hot Topic to file documents

under seal because those documents contained attorney-client communication and

work product.  (ECF No. 253).  The Court is satisfied that Hubbard received all the

process that he was due and his objections on this point are therefore

OVERRULED.          

B. Failure to Explain How Sanctions Were Calculated

Hubbard argues that the Magistrate Judge failed to explain exactly how he

determined that the sanction should be $55,224.05.  Hubbard contends that “courts
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are required to explain how they arrived at the amount of fees awarded,” though he

provides no support for this assertion.  (Obj. 3, ECF No. 263-1).   

Here, the Magistrate Judge’s order indicates that the $55,224.05 sanction is

equivalent to the “the total amount that Peters billed Flava for all work done in

connection with the Barbara Hubbard signature falsification issue . . . .”  (Mag.

Order 14, ECF No. 262).  Although the Court is somewhat perplexed as to why the

Magistrate Judge did not provide more detail regarding his calculation of the

sanction, it appears that the overall methodology that he utilized was sound.  The

amount of the sanction is based on billing statements submitted by Peters totaling

$263,692.12, (ECF Nos. 233–236), decreased in light of the Magistrate Judge’s

decision to disregard many billing entries that were duplicative, erroneous, or

otherwise unrelated to Peters’ work in connection with the signature falsification

matter.  

For example, the Magistrate Judge declined to consider Peters’ billings for

work done on other cases.  (Mag. Order 10–12, ECF No. 262).  Peters originally

claimed that Hubbard filed several other frivolous lawsuits in retaliation for Peters’

exposure of the signature falsification in this case.  The Magistrate Judge concluded,

however, that there was insufficient evidence to show that the other lawsuits were

related to this case.  (Id.)  

Moreover, the Magistrate Judge declined to consider Peters’ billings to Hot

Topic from July 17, 2010 to January 26, 2011.  (Id. at 9–10).  According to the

Magistrate Judge, the record is ambiguous as to whether Peters was representing Hot

Topic at that time.  (Id.)  The Magistrate Judge also disregarded many billing entries

that Hubbard identified as duplicative and decreased two billing entries that reflected

too much time spent on particular tasks.  (Id. at 14 n.10).  

With the exception of these billing entries, which were specifically excluded,

the Magistrate Judge determined that Peters’ billings were unobjectionable.  He

found that Peters’ rate of $300 per hour was reasonable and appropriate, (Id. at 4–5),
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and that the remaining billing entries reflected “the usual and customary charges for

the work done in connection with the Barbara Hubbard signature falsification issue,”

(Id. at 14).     

In short, the Magistrate Judge’s overall method of calculating the sanction is

not clearly erroneous or contrary to law and does not “leave the parties to guess as to

why he chose that amount,” as Hubbard claims.  Hubbard’s objections on this point

are therefore OVERRULED.       

C. Excessive Sanctions

Hubbard maintains that, in light of the Magistrate Judge’s decision to exclude

numerous billing entries, the amount of the sanction must be no more than

$33,520.85.  (Obj. 3, ECF No. 263-1).  According to Hubbard, Peters requested a

total of $95,408.45 in this case, $40,892.40 of which was disregarded by the

Magistrate Judge as over-billing and $20,995.20 of which was disregarded because

Peters did not represent Hot Topic at the time the work was done.  Thus, Hubbard

argues that the Magistrate Judge must have made an error in calculating the amount

of the sanction.

Hubbard’s objection on this point is SUSTAINED IN PART and

OVERRULED IN PART.  The Magistrate Judge’s order indicates that the

following billing entries related to this case were not considered: 42–43, 50–51, 56,

64, 71, 73–75, 78, 87, 94–95, 97–104, 147, 154–158, 212, 215, 236, 240–242,

252–253, 255, and 292–489.2  (See Obj. to Fee Request, Appendix A, ECF No. 239-

2 The Magistrate Judge disregarded Peters’ billings to Hot Topic between July
17, 2010 and January 26, 2011 due to ambiguities in the attorney-client relationship
between Peters and Hot Topic.  Yet Peters’ billing statements include several entries
billed to Hot Topic both before and after that time period.  The Magistrate Judge did not
explicitly address these billing entries.  The Court finds that all of Peters’ billings to Hot
Topic should be disregarded for the purpose of calculating the sanction; this finding
appears to be consistent with the Magistrate Judge’s approach. 

Moreover, the Magistrate Judge apparently credited Hubbard’s objections to
Peters’ over-billing, but did not indicate which specific entries were disregarded, stating
only that “in most respects Hubbard’s Objections in this regard are SUSTAINED.” 
(Mag. Order 14, ECF No. 262).  The Court finds that all of the duplicative entries
identified by Hubbard in Appendix B of his objections to Peters’ billing statements,
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1).  The Magistrate Judge also decreased entries 70 and 76 because they reflected too

much time spent on particular tasks.  (Mag. Order 14, ECF No. 262).  Therefore, the

Magistrate Judge’s calculation appears to be flawed because the total amount of

these billing entries comes to $49,056.05.    

Nonetheless, Hubbard’s proposed calculation is erroneous and the Court

declines to reduce the sanction to the level he suggests.  Although Hubbard is correct

that the $20,995.20 billed to Hot Topic should not factor into the amount of the

sanction, the duplicative billing entries struck by the Magistrate Judge do not

amount to $40,892.40.  Accordingly, the Court reduces the sanction to $49,056.05,

as indicated above.   

D. Clearly Erroneous Factual Findings  

Hubbard objects to the following statement in the Magistrate Judge’s Order:

“The Court is suspicious that Hubbard, or someone in Hubbard’s office,

misinformed Block and Hot Topic of the nature of the Court’s inquiry.  Block and

Hot Topic’s mischaracterization of the nature of the Court’s inquiry appears to

reflect that Block and Hot Topic were under the impression that Peters was pursuing

a claim for attorneys fees.  Similarly, and tellingly, Hubbard mischaracterized

Peters’ actions in this regard.”  (Mag. Order 8 n.5, ECF No. 262). 

This observation is not dispositive of the Magistrate Judge’s order and so the

Court is not obligated to address it here.  Nonetheless, the Court notes that the

Magistrate Judge’s observation appears reasonable in light of the declaration filed by

Jonathan Block, Hot Topic’s General Counsel.  (ECF No. 249).  Block’s declaration

states that “I have been informed that Mr. Peters has made claims against Mr. Lynn

Hubbard and his firm for recovery of legal fees paid by Hot Topic.”  (Id.)  In light of

this statement, the Magistrate Judge’s suspicion appears to be justified, regardless of

whether Hubbard actually contacted Block or told him that Peters was pursuing a

(Obj. to Fee Request, Appendix B, ECF No. 239-1), should be considered “only once,”
as indicated in the Magistrate Judge’s order, (Mag. Order 14, ECF No. 262).       
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claim for attorney’s fees.  Accordingly, Hubbard’s objections on this point are

OVERRULED.       

2. Hot Topic’s Objections 

Hot Topic has filed its own set of objections to the Magistrate Judge’s order. 

(Obj., ECF No. 267).  Hot Topic contends that the Magistrate Judge made several

clearly erroneous factual findings regarding the propriety of the declaration

submitted by its General Counsel, Jonathan Block, and also reached unfounded legal

conclusions regarding Hot Topic’s obligation to terminate its attorney-client

relationship with Peters.  The Court considers each objection in turn.    

A. Clearly Erroneous Factual Findings

Hot Topic objects to the Magistrate Judge’s finding that “Block’s June 14,

2012 Declaration is, in substantial respects, untrue.”  (Mag. Order 9, ECF No. 262). 

According to Hot Topic, the misstatements that the Magistrate Judge identified in

Block’s declaration are not, in fact, substantial, and are actually supported by the

evidence.  (Obj. 2, ECF No. 267).   

The Magistrate Judge arrived at this finding after evaluating the materials

submitted under seal by Peters and concluding that, contrary to the claim made in

Block’s declaration, “there was no evidence presented to the Court” suggesting that

Block had ever expressed dissatisfaction with Peters’ representation of Hot Topic. 

(Mag. Order 9, ECF No. 262).  The Magistrate Judge also concluded that Block’s

declaration misconstrued Peters’ motive for submitting his billing statements; Peters

did not submit his billings in pursuit of attorney’s fees, as suggested by Block’s

declaration, but rather in response to a court order relating to the imposition of

punitive sanctions against Hubbard.  (Id. at 10).  

In response, Hot Topic now unleashes a string of pejorative allegations

against Peters to demonstrate its profound dissatisfaction with his work.  (Obj. 3–5,

ECF No. 267).  Nonetheless, there is no reason here for the Court to second-guess

the Magistrate Judge’s conclusion on this non-dispositive matter.  The Magistrate
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Judge did not find that Hot Topic was pleased with Peters’ work, only that “there

was no evidence presented to the Court that suggests that Block was dissatisfied

with Peters’ representation of Hot Topic.”  (Mag. Order 9, ECF No. 262).  Prior to

filing the objections now before the Court, Hot Topic and Block did not submit other

materials addressing this specific aspect of Block’s declaration, though the

Magistrate Judge invited them to do so.  (ECF No. 253).  Thus, the Magistrate

Judge’s conclusion was reasonable in light of the evidence before him and was not

clearly erroneous.

Hot Topic also disputes the Magistrate Judge’s conclusion that Hot Topic

misconstrued the reason for Peters’ submission of his billing statements.  Hot Topic

maintains that Block’s declaration simply reported information that he had received

from another source and did not make any affirmative allegations about Peters’

motives.  The Magistrate Judge was justified, however, in pointing out the

indisputable fact that Block’s declaration misstates the reason why Peters submitted

his billing statements to the Court. (See Block Decl. 6, ECF No. 249) (“I have

recently been informed that Mr. Peters has made claims against Mr. Lynn Hubbard

and his firm for recovery of legal fees paid by Hot Topic.”).  

Hot Topic also objects to the Magistrate Judge’s statement that “the Court

expresses no opinion regarding whether Block’s Declaration was filed recklessly,

negligently, and/or at the request of Hubbard.”  (Mag. Order 10, ECF No. 262).  Hot

Topic contends that the Block Declaration was filed due to legitimate concerns

regarding the disclosure of privileged or confidential information.  This objection

lacks merit, however, because the Magistrate Judge’s mere refusal to express an

opinion about this matter is not clearly erroneous.  Although the Court agrees with

Hot Topic that there is some evidence suggesting that it had legitimate reasons for

filing the Block declaration, the Magistrate Judge’s statement is not reasonably

subject to challenge. 

Finally, Hot Topic objects to the Magistrate Judge’s finding that it told Peters
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to “stay on” this case.  (Id. at 8–9).  Hot Topic argues that there is no evidence to

corroborate that this statement was ever made.  Nevertheless, Hot Topic’s objection

on this point lacks merit because Hot Topic failed to submit any evidence addressing

this matter.  The Magistrate Judge made his finding based on evidence presented by

Peters and explicitly noted that: “While no document was presented to substantiate

that the above-noted communication was actually made, Hot Topic did not oppose

that the statement was made, nor that it was untruthful.”  (Id. at 9).  If Hot Topic

believed the statement was false, it could have said so, especially considering that

the Magistrate Judge invited Peters and Hot Topic to provide further briefing on

these issues.3  (ECF No. 253).  Accordingly, for the reasons discussed above, the

Court OVERRRULES Hot Topic’s objections to the Magistrate Judge’s factual

findings. 

B. No Duty to Communicate Termination

Hot Topic also objects to the Magistrate Judge’s order on the ground that it

“essentially holds that it was Hot Topic’s obligation to communicate with Peters

regarding the termination of an engagement . . . .”  (Obj. 8–9, ECF No. 267).  Hot

Topic argues that this conclusion is contrary to law because the California Rules of

Professional Conduct place the obligation to communicate effectively on counsel,

not on the client.  (Id.)   

This objection lacks merit because the Magistrate Judge did not reach such a

conclusion.  He simply found that “Hot Topic did not clearly terminate Peters’

employment, even though it had an opportunity to do so.”  (Mag. Order 9, ECF No.

262).  Moreover, the Magistrate Judge did not imply an attorney-client relationship

based on Hot Topic’s silence or inaction; rather, the Magistrate Judge found, based

3 Hot Topic argues that it “expressly stated [that] it would not address such
issues, which it understood to be collateral, unless the Court so requested.”  (Obj. 8,
ECF No. 267).  This reservation is unjustified.  The Magistrate Judge is not required to
request separate briefing on every issue that might be contested by the parties.  The
Magistrate Judge invited the parties to provide briefing on all issues raised by Block’s
declaration, (ECF No. 253), and Hot Topic declined the opportunity to address this
matter. 
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on his review of e-mails and correspondence between Peters and Hot Topic, that

there were ongoing contacts between Peters and Hot Topic resulting in an

ambiguous attorney-client relationship.  (Id.)  The Magistrate Judge’s order imposes

no obligations on Hot Topic, nor does it reach any legal conclusions regarding a

client’s responsibility to communicate with its counsel.  Accordingly, Hot Topic’s

objections on this point are OVERRULED.     

CONCLUSION 

For the reasons stated above, the Court SUSTAINS IN PART Hubbard’s

objection to the amount of sanctions imposed by the Magistrate Judge and reduces

the sanction to $49,056.05.  All other objections to the order regarding monetary

sanctions are OVERRULED. 

 IT IS SO ORDERED. 

DATED:  July 24, 2013

Honorable Janis L. Sammartino
United States District Judge
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